
Annotated Case Law
and Further Reading

I. Annotated Case Law

Tulip Computers International B.V. v. Dell Computer Corporation, 2002 WL
818061 (D. Del). This case defies classification under any of the following
categories, because it illustrates many things that can go wrong when a
responding party has no discovery response plan or understanding of its own
computer data holdings. The case touches on data destruction, failure to provide a
prepared 30(b)(6) witness, and granting the requesting party direct access to the
respondent's computer data.

A. Data Preservation

In Re Prudential Insurance Company of America Sales Practice Litigation, 169
F.R.D. 598 (D. N.J., 1997).  Defendant’s pattern of failure to prevent
unauthorized document destruction warranted $1 million fine and court-ordered
measures to enforce document preservation order.

Danis  v. USN Communications, 2000 WL 1694325 (N. D. Ill.). The failure to
take reasonable steps to preserve data at the outset of discovery resulted in a
personal fine levied against the defendant's CEO.

B. Scope of Electronic Discovery

Anti-Monopoly v. Hasbro, 1995 WL 649934 (S.D. N.Y.). "It is black letter law
that computerized data is discoverable."

Fennell v. First Step Designs, 83 F. 2d 526 (1st Cir. 1996). Discovery of
computer hard drive not justified by mere supposition that relevant evidence
might be found.

Strasser v. Yalamanchi, 669 So.2d 1142 (Fla Ct. App. 1996) (“Strasser I”).
Access to a computer hard drive for the purposes of discovery will be denied
when the requesting party cannot demonstrate the likelihood of retrieving purged
information and cannot show that access is the least intrusive manner to acquire
information.  But beware of “Strasser II,” cited below.

McPeek v. Ashcroft, 202 F.R.D. 31 (D. D.C., 2001). Retrieval of specific records
from computer backup tapes is not within the ordinary and foreseeable course of
business, but the restoration of a small sample of the backup tapes will be ordered
to determine whether the backup tapes contain relevant discoverable information
not available from any other source.



Stallings-Daniel v. Northern Trust Company, 2002 WL 385566 (N.D. Ill.).  In line
with Fennell v. First Step Designs, the court denied the plaintiff’s motion for
wide-ranging discovery of the defendant’s email system, based solely on the
allegation that the defendant had mishandled email production in a previous,
unrelated case.

Byers, et al. v. Illinois State Police, et al., 2002 U.S. Dist. LEXIS 9861 (N.D. Ill.).
Plaintiffs in a sex discrimination case requested discovery of email backup tapes
going back eight years. Citing Rowe Entertainment and McPeek, among other
cases, the court narrowed the request and ordered the plaintiff to assume the cost
of restoring the data, including obtaining the necessary software license.

C. Records Management

Kozlowski v. Sears, Roebuck, 73 F.R.D. 73 (D. Mass. 1976). (Pre-computer: The
defendant cannot adopt a records management system designed to obstruct
discovery.)

Lewy v. Remington Arms, 836 F. 2d 1104 (8th Cir. 1988). (Pre-computer: Routine
records management procedures must be designed to preserve records which the
defendant may reasonably anticipate will be subject to discovery.)

In re Cheyenne Software Securities Litigation, 1997 WL 714891 (E.D. N.Y.).
Routine recycling of computer storage media must be halted during discovery,
when a reasonable means of preserving data is available.

New York National Organization for Women v. Cuomo, 1998 WL 395320 (S.D.
N.Y.). Counsel have a duty to advise their client to take reasonable steps to
preserve records subject to discovery.

D. Form of Production

McNally Tunneling v. City of Evanston, 2001 WL 1568879 (N.D. Ill.).  Authority
is split on whether a party is entitled to discovery in electronic form as well as
paper form, citing Williams v. Owens-Illinois, 665 F. 2d 918 (9th Cir. 1982)
denying a request for computerized data to supplement paper production; and
Anti-Monopoly, holding that a party is entitled to both hard copy and
computerized data.  In this case, the defendant’s request for computer files to
supplement the plaintiff’s paper production is not supported by any demonstration
of need.

In re Bristol-Myers Squibb Securities Litigation, 205 F.R.D. 437 (D. N.J., 2002).
Early in the litigation, the parties had agreed to paper production and a per-page
price for photocopying.  However, the defendant did not disclose that the
documents had been scanned, were being “blown back” in paper form at a cost
below that of photocopying, and were available in electronic form for



considerably less money.  The court held the parties to the agreement to produce
paper, but at the lower cost of the “blow backs,” and ordered that the electronic
versions also be produced, at the nominal cost of duplicating compact disks. The
court rejected the defendant’s argument that the plaintiff contribute to the cost of
scanning the documents, as that action was taken unilaterally by the defendant,
who didn’t inform the plaintiff, for its own purposes.  Finally, the court lamented
that the parties did not take the “meet and confer” obligations of Fed. R. Civ. Pro.
26(f) seriously in light of electronic discovery.

E. Use of Experts

Gates Rubber v. Bando Chemical Industries, 167 F.R.D. 90 (D. Colo. 1996).
When allowed direct access to the respondent's computer system for the purposes
of discovery, the requesting party's unqualified computer discovery expert
destroyed 7-8% of discoverable records and compromised the evidential integrity
of the rest.

Playboy v. Terri Welles, 60 F. Supp. 2d 1050 (S.D. Cal. 1999).  To protect
privilege, confidentiality, and the integrity of the evidence, the court will appoint
a qualified neutral expert to conduct discovery of the defendant's computer hard
drive.

Simon Properties v. MySimon, 194 F.R.D. 639 (S.D. Ind. 2000).  The court adapts
the Playboy approach to a trademark infringement case involving the hard drives
of several employees of the defendant.  The Supplemental Entry following the
Order details the protocol for the expert to follow.

Northwest Airlines v. Local 2000 Teamsters, 00-CV-8 (D. Minn. 2000), discussed
in Michael J. McCarthy, Data Raid: In Airline's Suit, PC Becomes Legal Pawn,
Raising Privacy Issues, Wall Street Journal, May 24, 2000 at A1. In an unreported
case, the court adapts the Playboy approach, but discovers that the time, costs, and
intrusiveness are all greater than originally assumed.

Rowe Entertainment, Inc., et al. v. The William Morris Agency, Inc., et al., 205
F.R.D. 42; aff'd 2002 WL 975713 (S.D. N.Y. 2002). In allowing the requesting
party direct access to the respondent's computer files, the court adopts a protocol
in which the requesting party's expert recovers files and the requesting party's
attorney reviews them for relevance BEFORE the responding party reviews them
for privilege.

F. Costs and Cost Allocation

Oppenheimer Fund v. Sanders, 437 U.S. 340 (1978). The cost of creating eight
new computer programs to identify potential class members from responding
party's computer data can reasonably be shifted to the requesting party, when the



need for access to the specific data requested is not foreseeable in the normal
course of business.

In re Air Crash Disaster at Detroit Metropolitan Airport, 130 F.R.D. 634 (E.D.
Mich. 1989). The cost of producing data to the requesting party in a specific
format for the purposes of litigation will be borne by the requesting party.

In re Brand Name Prescription Drugs Litigation, 1995 WL 360526 (N.D. Ill.
1995). When a defendant chooses a computer-based business system, the cost of
retrieving information is an ordinary and foreseeable risk.

Rowe Entertainment, Inc., et al. v. The William Morris Agency, Inc., et al., 205
F.R.D. 421 (S.D. N.Y., 1106).  Balancing eight factors derived from the case law,
the plaintiffs will be required to pay for the recovery and production of the
defendants’ extensive email backups, except for the cost of screening for
relevance and privilege.

Murphy Oil USA v. Fluor Daniel, 2002 WL 246439 (E.D. La.).  Following Rowe,
the court offers the defendant two options for proceeding with discovery of email
from the computer hard drives and allocating costs.  Under one option, the
defendant may forego prior review of email recovered at the plaintiff’s expense.
Under the second option, the defendant may review, at its own cost, all documents
relevant documents recovered by the expert before production to the plaintiff.

G. Spoliation and sanctions

William T. Thompson Company v. General Nutrition, 593 F. Supp. 1443 (C. D.
Cal. 1984). The court entered default against the defendant for destroying
computer records subject to discovery.

McGuire v. Acufex Microsurgical, 175 F.R.D. 149 (D. Mas. 1997).  In an
employment case, the human resources director edited a word-processed report of
an internal investigation after a state administrative complaint was filed but before
suit was filed in federal court.  While this action could be considered destruction
or alteration of discoverable evidence, it was within the director’s authority to do
so and not misconduct, and no harm occurred an unedited version of the
document was produced from another computer source.  However, the facts
surrounding the editing would be admissible.

Linnen v. A.H. Robins, 10 Mass L. Rptr. 189 (Mass. Sup. Ct., 1999). Counsel
failed to adequately investigate their client's computer records and holdings, and
thereby failed to preserve relevant computer records.  In the face of repeated
representations before the court that no relevant records existed, a spoliation
inference would be a reasonable sanction.



GTFM v. Wal-Mart Stores, 49 Fed. Rules Serv. 3d 219 (S.D. N.Y., 2000).
Defendant counsel provided inaccurate information to the plaintiffs about
computer records early in discovery, and discoverable computer records were
later destroyed. The court ordered defendant to pay attorney’s fees and costs
expended to litigate the sanction motion and recover the data.

Sheppard v. River Valley Fitness One, 2001 WL 1175989 (D. N.H., 2001).
Defendant attorney’s failure to produce requested computer records, attributed to
lack of diligence as opposed to intentional obstruction of discovery, warranted a
fine of $500 and a testimonial preclusion order.

Strasser v. Yalamanchi, 783 So.2d 1087 (Fla Ct. App. 2001) (“Strasser II”).
While delaying discovery to obtain a protective order (see “Strasser I,” cited
above), the respondent claimed the hard rive was damaged and had to be disposed
of, circumstances which the court found suspicious enough to allow a spoliation
question to go to the jury.

Trigon Insurance v. United States, 204 F.R.D. 277 (E.D. Va., 2001).  In a
corporate taxpayer suit against the United States, the United States hired a
litigation support firm, which in turn hired experts to act as consultants and
testifying experts.  The litigation support firm had a policy under which all email
communications with experts and draft reports were destroyed.  The court held
that under the facts of this case, those communications and drafts would have
been discoverable, and the United States was responsible for its litigation support
firm’s intentional spoliation.  Adverse inferences regarding the content of the
destroyed electronic documents were appropriate.

B. Further Reading

A. Current Awareness

<http://www.kenwithers.com/>

This web site is maintained by Ken Withers of the Federal Judicial Center, but is
unofficial.  It contains articles on electronic discovery, sets of PowerPoint slides
and text from judicial education and bar association seminars on electronic
discovery, and additional resources.

<http://CaliforniaDiscovery.findlaw.com>

This web site is maintained by California State Court Commissioner Richard Best
of San Francisco, but is unofficial.  It contains an exhaustive outline of electronic
discovery issues.

Digital Discovery and E-Evidence



This is a monthly publication of Pike & Fischer, a divisions of BNA.  It reports on
recent cases and contains analysis by experts.  $649.00/year.  Subscription
information and sample articles may be found at
<http://www.pf.com/digitaldisc.asp>.

B. Recent Articles

Barbara A. Caulfield and Zuzana Svihra, Electronic Discovery Issues for 2002:
Requiring the Losing Party to Pay for the Costs of Digital Discovery,
<http://www.kenwithers.com/articles/> (2001).

In this paper from the 2001 Sedona Conference on Complex Litigation, the
authors argue that an English-style cost shifting rule, under which the prevailing
party in litigation recovers discovery costs, may curb the perceived abuses and
"economic waste" associated with electronic discovery.

Richard L. Marcus, Confronting the Future: Coping With Discovery of Electronic
Material, 64 Law & Contemp. Probs. 253 (Spring/Summer 2001).

Prof. Marcus, the reporter for the Discovery Subcommittee of the Civil Rules
Advisory Committee, summarizes the problem of electronic discovery as it has
been presented to the Subcommittee and presents a list of the various amendment
ideas that have surfaced in the literature and from the discussions.

Carey Sirota Meyer and Kari L. Wraspir, E-Discovery: Preparing Clients For (and
Protecting Them Against) Discovery the Electronic Age, 26 William Mitchell Law
Review 939 (2000).

An introductory-level, somewhat superficial review of electronic discovery.
While this article contains no deep analysis or new revelations, it may serve as
background material to instruct clients, especially in-house counsel, who are not
aware of their electronic discovery obligations.

Marnie H. Pulver, Electronic Media Discovery: The Economic Benefit of Pay-Per-View,
21 Cardozo L. Rev. 1379 (2000).

“An economic analysis of relevant case law illustrates the inefficiency of modern
discovery rules as applied to EMD [electronic media discovery]. Modern
discovery practice often leads to misallocated funds and wasted human capita.
The misallocated resources stem from an externalized discovery practice.
Efficient allocation can be achieved only when the costs and benefits of EMD are
internalized.”  In other words, the author proposes that all electronic discovery
costs be borne by the requesting party.

Jonathan M. Redgrave and Ted S. Hiser, Fishing in the Ocean: A Critical Examination of
Discovery in the Electronic Age, <http://www.kenwithers.com/articles/>(2001).



In this paper from the 2001 Sedona Conference on Complex Litigation, the
authors explore the explosive growth of the "paperless" business environment,
review the history of judicial concern about "fishing expeditions," apply these
historic concerns to electronic discovery, and argue for a flexible judicial
approach the question of scope.

Martin H. Redish, Electronic Discovery and the Litigation Matrix, 51 Duke L. J. 561
(2001), <http://www.law.duke.edu/journals/dlj/dljtoc51n2.htm>.

Prof. Redish argues that electronic discovery is unique and demands a different
set of rules and procedures than conventional, paper-based discovery to prevent
undue costs, burden, and intrusion.

Hon. James M. Rosenbaum, In Defense of the DELETE Key, 3 Green Bag 2d 393 (2000);
In Defense of the Hard Drive, 4 Green Bag 2d 169 (2001).

In a pair of short, provocative articles, a federal district court judge and member
of the Judicial Conference of the United States expresses his concern that far-
reaching computer-based discovery may violate privacy and stifle creative
thought.  In the first article, he proposes a ‘statute of limitations’ on the recovery
of stale, deleted files.  In the second, he proposes a ‘cyber time-out,’ a notice
period for employees, during which their computer files are sequestered, before
employers may investigate them.  This would allow the employer and employee
to negotiate the scope and conditions of the investigation, preventing de facto
general searches.

Samuel A. Thumma and Darrel S. Jackson, The History of Electronic Mail in Litigation,
16 Santa Clara Computer and High Tech. L. J. 1 (1999).

An interesting and entertaining survey of the evolving role of email as either
evidence or subject matter in both civil and criminal cases from the early 1980’s
through June, 1999.  Of particular interest is extensive use of email to establish
elements of various commercial actions, such as jurisdiction, statute of
limitations, and notice.

Hon. Shira A. Scheindlin and Jeffrey Rabkin, Electronic Discovery in Federal Civil
Litigation: Is Rule 34 Up to the Task?, 41 B. C. L. Rev. 327 (2000).

A federal district court judge takes a close look at the technology, current rules,
and case law surrounding computer-based discovery, and proposed two
amendments to Rule 34. One change would clarify the scope of document
discovery, replacing the 1970 language (“other data compilations from which
information can be obtained”) with more modern language (“electronically-stored
information”).  An new paragraph added to Rule 34 would establish a
presumption that discovery of computer data would be subject to a protective



order and establish a presumption that costs for producing data in print form, as
opposed to electronic media, would be borne by the requesting party.

Hon. Shira A. Scheindlin and Jeffrey Rabkin, Retaining, Destroying and Producing E-
Data, New York Law Journal, (Part One) May 8, 2002, at 1; (Part Two) May 9, 2002, at
1.

Judge Scheindlin returns to the topic of electronic discovery in this two-part
article, this time focussing on obligations related to the retention and destruction
of electronically-stored information and business records, as well as the
production of such data in civil litigation.  She reviews several important recent
cases in which poor electronic records management practices and failures during
the discovery process resulted in sanctions against defendants, including Linnen,
GTFM, and Danis. She concludes that a written electronic records management
policy, a thorough understanding of a client’s actual compliance with that policy,
and early disclosure are key elements to successful discovery for both sides.

Point/Counterpoint: Should the Federal Rules of Civil Procedure be Amended to
Accommodate Electronic Discovery? <http://www.kenwithers.com/articles/> (2001).

Computer-based discovery presents new and unique challenges for judges,
lawyers, and parties in civil litigation. But does it demand amendments to the
Federal Rules of Civil Procedure? two very different points of view are presented:
“Yes” says Tom Allman, General Counsel of BASF Corporation. “No” say the
New York State Bar Association's Commercial and Federal Litigation Section,
Committee on Federal Procedure.


